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When taking an appeal to the Full Commission, you need to distill your case into its most persuasive essentials, both in your written briefs and at oral argument.  To help you, here are my top ten reminders for handling appeals.

1. 
File Everything on Time


Appeals to the Full Commission are governed by N.C. Gen. Stat. § 97-85 and Industrial Commission Rule 701.  A party has fifteen days from receipt of notice of an Opinion and Award, order, or decision to appeal to the Full Commission.  In cases where more than one party is appealing, the same fifteen-day statutory time period applies to each party.  If you prevail before the Deputy, but still want to appeal some issue, you must file a cross-appeal.  The fifteen-day period commences on the date the appealing party receives notice of the award from which the appeal is taken.  The notice of appeal is deemed made when it is mailed to the Commission by the appealing party.  Hubbard v. Burlington Industries, 76 N.C. App. 313, 315-16, 332 S.E.2d 746, 747 (1985).  

The Commission has no jurisdiction to review a decision or order of a Deputy Commissioner unless notice of appeal is given within the fifteen-day time period provided by statute.  Moore v. City of Raleigh, 135 N.C. App. 332, 334, 520 S.E.2d 133, 136 (1999).  If the statutory time period to appeal has expired, the proper way to seek relief from the Commission is to file a Motion to Set Aside a Former Judgment or Motion for Relief from Judgment due to excusable neglect or reasons similar to those listed in Rule 60 of the North Carolina Rules of Civil Procedure.  This is a difficult standard to meet, so do not put yourself in this position.  

The appellant has twenty-five days to file its brief and Form 44 from the date of receipt of the transcript from the Commission.  The appellee then has twenty-five days to file after service of appellant’s brief.  The parties may stipulate to a single fifteen-day extension of time for each brief filed, not to exceed a cumulative period of thirty days.  Further extensions of time require a motion.


Failure to timely file the brief and Form 44 can be fatal.  In Soder v. Corvel Corporation, 202 N.C. App. 724, 690 S.E.2d 30 (2010), the Commission granted a motion to dismiss an appeal after the brief and Form 44 were filed three weeks late.  Id. at 726, 690 S.E.2d at 31.  The Court of Appeals upheld the dismissal of the appeal, concluding that Commission Rule 701 requires “the timely filing of a statement of the grounds for an appeal, and failure to comply with that requirement will result in abandonment of the appeal.”  Id. at 729, 690 S.E.2d at 33.  The Commission has the discretion to waive this rule, but need not do so.  Id. at 730, 690 S.E.2d at 33.  It is best not to give them this choice.  File on time.    
2. 
The Page Limit is Your Friend


Under Commission Rule 701(1), briefs to the Full Commission cannot exceed 35 pages, excluding attachments, and must be in 12-point font and double-spaced.  Brevity is therefore not only required, but by far the best practice.  The goal is to include all material that is absolutely necessary, and no more.  Short briefs will hold the Commissioners’ attention and keep their focus where you want it.  On the other hand, long briefs force them to work harder just to figure out what you are trying to say.  If you can say everything necessary in fifteen or twenty pages, resist the urge to write more.

In order to keep your brief concise, start by outlining all the facts you will include and all the arguments that you will make.  If you start writing before you know what you need to say, there is a tendency to meander instead of building an argument logically.  You can also use an introductory paragraph in the brief or in the argument section to outline your arguments.  This type of “roadmap” helps orient the reader and forces you to organize your thoughts.


It is also important to outline your Full Commission brief anew and not necessarily rely on the same organization used in your Deputy Commissioner Brief.  Often, there are fewer questions at issue on appeal, so you want to focus on those questions only.  And, your Full Commission brief should respond to the opponent’s Deputy Commissioner brief.  After making your affirmative arguments, specifically refute the arguments raised by your opponent.


At the paragraph and sentence level, brevity is again a virtue.  Avoid long sentences or paragraphs.  If either get too long, you are probably trying to combine multiple thoughts when you would be better off separating them.  If a sentence feels like a stretch to you, it will almost certainly be a stretch for the Commissioner.  Just cut it.
3. 
Cite the Law, but Focus on the Facts

Most workers’ compensation cases do not involve novel issues of law, but instead turn on the facts.  The Commissioners are extremely familiar with the black-letter law on the common issues such as compensability, causation, and disability.  So in many cases, you only need short sections on the legal principles before applying the law to your facts.  There is no need to delve into the facts of the foundational cases.  Save the detailed analysis of cases for those few addressing the specific issues in your case.  There is also no need for long string cites of cases when one or two will do.

Instead, the focus should be on pulling together the essential facts and arguing them persuasively.  This is your chance to explain why a witness’s testimony is unbelievable or a doctor’s deposition is undermined by the medical records.  Spell out all the inferences in your favor and those against your opponent so the Commissioners will see the facts in the best light for you.  Finally, when the facts are crucial, do not let long discussions of the law get in the way.  A short cite at the end of the argument may be all you need.
4.
Be a Storyteller, not a Stenographer


All too often, the facts section of a brief simply reiterates each witness’s testimony in the order that they testified.  Such writing should be left to court reporters.  A brief must relay the facts in an understandable narration, amplifying what is important and omitting what is irrelevant.  It is your job to both synthesize and summarize the facts into a coherent whole.  If the facts section does not read like a story – although perhaps not always a thriller – it is too easy for the Commissioners’ attention to wane.  This is why the facts section should be just as organized as the arguments section.  


In narrating the facts, make sure that absolutely every fact is backed with a citation to the record.  If a fact is not in the record on appeal, it does not exist.  For this reason, make sure to note all the depositions that should be in the record so the Commissioners know that they have them all.  And, when you get the Transcript of Evidence, make sure that all exhibits have been included.  If not, be sure the evidence is added to the record before or with your brief.
5.
Help the Commission with a Proposed O&A


A proposed Opinion and Award should be prepared for the Full Commission just as it is for the Deputy Commissioner.  Especially important in the O&A are the findings of fact because they are so hard to reverse on appeal.  If an O&A makes all the factual findings in your favor, it will be hard to lose afterward in the Court of Appeals.


You should also take the chance to correct any mistakes in the Deputy’s O&A.  Even when you prevail in front of the Deputy, there may be certain findings of fact or conclusions of law that you think would be easier to defend on appeal.  Go ahead and propose the best version of findings and conclusions to the Full Commission.

6.
Don’t Read Your Brief at Oral Argument


In too many oral arguments before the Full Commissions, lawyers basically read their brief to the Commissioners.  Half their time is spent repeating all of the facts in the case before arguments are made.  This is usually a waste of time.  The Commissioners have read the briefs and are well-prepared.  Take advantage of their preparation by getting right to the point.  You can use just a few sentences to give an overview of the facts and then jump right into your most important argument.  This will give you more time to engage with the Commissioners’ questions and cover all the arguments you want to make.
7. 
Know the Record


As with briefs, most oral arguments in workers’ compensation cases turn on the facts, not the law.  While knowledge of the relevant cases is important, you need to be most fluent about the facts in your own case, not the facts in other cases.  Know the record inside and out.  For most issues, there are just a handful of key pieces of evidence that are contested between the parties.  Know where that key evidence is located so that you can refer to it without missing a beat.  It can be helpful to add some bookmarks to your transcripts so that you can pull this evidence up quickly.  Having to page through a transcript looking for something you know you have read is a waste of everyone’s time.
8.
React to What You Hear


The big advantage of oral argument over written briefs is the ability to respond to arguments and questions in real time.  Thus, you should focus on responding to what you hear and not the speech you prepared ahead of time.  Listen very carefully to the questions that the Commissioners ask and think hard about what exactly their underlying concerns are.  Address both their question and their concerns as specifically as possible.


Just as important is responding dynamically to the arguments of opposing counsel.  When you argue second as the appellee, or make your reply argument as the appellant, you will often want to start by responding to opposing counsel’s arguments.  The focus of opposing counsel’s oral argument may be different than their focus in the brief.  Adjust accordingly.  Similarly, the Commissioners’ questioning of your opponent will key you in to the issue they are most concerned about.  Address that first.  Then return to the arguments you planned to address.

Finally, react to silence as well.  If you have made all your points and the Commissioners do not have any more questions, resist the urge to keep talking.  Brevity at oral argument is appreciated as well.

9.
After Your Win, Remember Fees and Subsequent Proceedings


If you won before the Deputy, make sure to ask for fees under N.C. Gen. Stat. § 97-88.  Make this request in your brief, add it to your proposed O&A, and then remind the Commissioners at oral argument when you state what disposition your are requesting.


If you also go on to win in the Court of Appeals, include your time before the Court of Appeals in your fee petition.  And, after your win in the Court of Appeals, pay attention to Commission Rule 702A.  Within 30 days of the mandate being issued from the Court of Appeals, submit a statement to the Full Commission about what further proceedings are necessary.  Even if all issues have been resolved, a fee award will likely be in order.
10.
Address Motions to the Correct Decider

When cases are appealed, motions are directed to different individuals in the Commission depending on the exact stage of proceedings.  I.C. Rule 609(1).  Motions to reconsider or amend an Opinion and Award, made prior to giving notice of appeal to the Full Commission, should be directed to the Deputy Commissioner who authored the Opinion and Award.  After a case is appealed to the Full Commission, the Deputy Commissioner or other person who entered the award or order no longer has jurisdiction over the case.  

All motions, telephone inquiries, or correspondence for appealed cases should be directed to the Commission Chair until the case is calendared for hearing.  Motions made during the appeals process after a case is calendared must be presented to the Commission in triplicate.  After a case is calendared, all motions, correspondence and telephone inquiries should be directed to the Chair of the panel (or his/her law clerk or designee), whose name will appear on the notice that is mailed with the Full Commission calendar.  Any case that is assigned to a Full Commission panel will be heard by the same panel if it is continued or otherwise taken off the calendar.


The Commission has discretion in carrying out the Workers’ Compensation Act.  It is often willing to provide relief to attorneys who make mistakes if they ask for relief and good cause is shown.  So, if you encounter a problem, the better procedure is to file a motion and request the relief desired, instead of ignoring it and hoping no one will notice.
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