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Desert Palace v. Costa and
Hill v. Lockheed M artin:
One Step Forward, One Step Back

awyers for employees breathed a
sigh of relief last year when the
United States Supreme Court issued
itsopinionin Desert Palacev. Costa, which
eased the burden of proving illegal dis-
crimination in “mixed motive” cases—
those cases in which the contested em-
ployment decision was based on amixture
of legitimate and illegitimate motives.® In-
terpreting the Civil Rights Act of 1991,2the
Court, in an unanimous decision,® held that
plaintiffsin employment cases are entitled
to mixed motive instructions when they
present sufficient evidence “for a reason-
ablejury to conclude, by a preponderance
of the evidence, that [adiscriminatory fac-
tor] was a motivating factor for [the] em-
ployment practice”* Applying the plain
language of the statute, and relying ontra-
ditional causation principlesfor civil cases,
the Court held that plaintiffsmight rely on
circumstantial evidence of discrimination
to prove an employer’s mixed motive.
The practical effect of Desert Palaceis
potentially enormous. once an employee
shows, either by direct or circumstantial
evidence, that race, color, sex, religion or
national origin was a “motivating factor”
in an adverse employment action, the em-
ployee has met the burden of provingille-
gal discrimination—even if the employer
had other legitimate reasons for acting
against the employee. Upon proof that il-
legal discrimination was at |east a moti-
vating factor in the employment decision,
the plaintiff may be entitled to afull range
of remedies, including lost wages, com-
pensatory damages, declaratory relief, in-
junctionrelief, and an order of hiring or re-
instatement.®
The relief that Desert Palace provided
was short-lived in the Fourth Circuit, how-
ever. Seven months after the Court's deci-
sion, a divided en banc panel in Hill v.
Lockheed Martin Logistics Management
ruled in favor of an employer whose em-

ployment decision was motivated by a bi-
ased subordinate who lacked decision mak-
ing authority and was not the actual deci-
sion maker.6 As the dissent in Hill noted,
the decision “overlooks that statutory fo-
cus on causation, that is, whether an ad-
verse employment action was taken be-
cause of a protected trait”” The Supreme
Court may yet providethefina word—the
plaintiff has petitioned for awrit of certio-
rari and the Court hasinvited the Solicitor
General to file a brief expressing the gov-
ernment's views.

Desert Palace v. Costa
Thefemale plaintiff in Desert Palacewasa
mechanic and the only woman in the col-
|ective bargaining unit at Caesars Palacein
Las Vegas.® Although her reviews were
consistently good, she experienced conflicts
with her male managers and coworkers.®
Specifically, she was treated differently
from male employees with respect to over-
time and disciplinary actions, and supervi-
sors stacked her disciplinary record with
write-ups.’0 Finally, when the plaintiff was
involved in an altercation with a male
coworker, shewasfired; the coworker, who
had an otherwise clean record, was merely
suspended.t

At trial, the court instructed the jury
first that “the plaintiff has the burden of
proving . . . by apreponderance of the ev-
idencethat she suffered adverse work con-
ditions and that her sex was a motivating
factor in any such work conditions im-
posed on her’”12 Second, the court in-
structed:

You have heard evidence that the de-
fendant’s treatment of the plaintiff was
motivated by the plaintiff’ssex and also
by other lawful reasons. If you find that
the plaintiff’s sex was amotivating fac-
tor in the defendant’s treatment of the
plaintiff, the plaintiff is entitled to your
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verdict, even if you find that the defen-
dant’s conduct was also motivated by a
lawful reason.

However, if you find that the defen-
dant'streatment of the plaintiff was mo-
tivated by both gender and lawful rea-
sons, you must decide whether the
plaintiff is entitled to damages. The
plaintiff is entitled to damages unless
the defendant proves by a preponder-
ance of the evidence that the defendant
would have treated plaintiff similarly
even if the plaintiff’'s gender had played
no role in the employment decision.’

The jury found in the plaintiff’s favor and
awarded back pay, compensatory, and
punitive damages.

The case reached the Supreme Court on
the question of whether the trial court
should have required the plaintiff to pre-
sent direct evidence of discrimination be-
fore granting amixed motiveinstruction.®®
The Supreme Court’'s 1989 decision in
Price Waterhouse v. Hopkins established
the framework for mixed motive cases, but
theplurality opinioninthat caseleft unan-
swered whether aplaintiff claiming mixed
motive was required to offer direct evi-
dence of discriminatory motive.16

Two years after Price Waterhouse, Con-
gress passed the Civil Rights Act of 1991,
which, among other things, “set [ ] forth
standards applicable in mixed motive
cases!” 17 Specifically, the Act providesthat
“an unlawful employment practice is es-
tablished when the complaining party
demonstratesthat race, color, religion, sex
or national origin was a motivating factor
for any employment practice, even though
other factors also motivated the practice” 18
If aplaintiff makes such ashowing, an em-
ployer can limit damages awarded, but not
avoid liability, by showing it would have
taken the same action in absence of the dis-
criminatory motive.®® In such circum-
stances, the employer is only liable for
costs and attorneys fees.?°

In Desert Palace, the Supreme Court re-
visited the standards of proof required in
mixed motive cases in light of the Civil
Rights Act of 1991. The Court's holding is
straightforward: nothing in the statute re-
quires a plaintiff to make a heightened
showing through direct evidence? In fact,
the Court noted, “ Title V11 defined theterm

‘demonstrates as to meet the burdens of
production and persuasion.”?? In meeting
those burdens, the Court said, no reason ex-
iststo depart from the“ conventional rule of
civil litigation that generally appliesin Ti-
tleVII cases’—that aplaintiff must “ prove
his case by a preponderance of the evi-
dence, using direct or circumstantial evi-
dence”2 As an example, the Court cited
Reeves v. Sanderson Plumbing Products, in
which the Court held that a defendant’sin-
credible explanation for an employment de-
cision isatype of circumstantial evidence
“probative of intentional discrimination.”2*

needed to go home and retire,” “troubled
old lady,” and “damn woman.” 3!

Although he was not the plaintiff’s di-
rect supervisor, it wasthe safety inspector’'s
job to inspect the plaintiff’'s work and re-
port and correct inadequacies. The safety
inspector made false reports to the plain-
tiff’s supervisor, leading the supervisor to
believe that the plaintiff had misplaced a
wrench and then lied about it. The super-
visor, in turn, issued the plaintiff a second
written reprimand.3?

Theplaintiff complained to the same su-
pervisor several times that the safety in-
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Hill v. Lockheed Martin

After reading Desert Palace, one would
presume that a plaintiff could prove her
employer had mixed motivesfor firing her
when the management team that made the
termination decision relied on information
supplied by ablatantly biased subordinate.
Under such circumstances, the manage-
ment would haverelied, at least in part, on
a discriminatory motive; one would pre-
sume that a plaintiff would both survive
summary judgment and be entitled to a
mixed motive instruction.

The Fourth Circuit thought otherwise.
In Hill, a case on appeal from the South
Carolinadistrict court’'s grant of summary
judgment for the employer, the court, sit-
ting en banc, vacated the decision of adi-
vided panel and affirmed the district court’s
grant of summary judgment.?

However, contrary to the Fourth Circuit
majority’s opinion, the factsin Hill, taken
in the light most favorable to the plaintiff,
present aclassic mixed-motive case. Those
facts, asset forth in the dissent, show that
the plaintiff, Ethel Lou Hill, worked for the
defendant, Lockheed Martin, for 11 years,
and had worked for 25 yearsin her trade.?’
Prior to 1998, the plaintiff received one
reprimand, which she did not dispute.?®
She began having problems, however, in
1998, when she began working with anew
safety inspector.?® The safety inspector be-
gan calling the plaintiff, the only woman
on her crew,® a “useless old lady who

spector was harassing her.33 After one of
those complaints, and after the second rep-
rimand, the saf ety inspector issued aflurry
of “nit-picky” and “trivial” discrepancy re-
ports against the plaintiff and forwarded
them to the supervisor,3* who then fur-
nished theinformation to the up-line man-
ager.3> Thesereportsled to plaintiff’sthird
reprimand which, along with thetwo prior
reprimands (including the one that wasjus-
tified), culminated in that manager’s deci-
sion to fire her.36
Themanager’sdecisiontofiretheplain-
tiff was based entirely on the information
he received from the safety inspector and
the supervisor. Ignoring company policy,
the manager failed to talk with the plaintiff
while she was being considered for termi-
nation.3’” The safety inspector prepared the
plaintiff’stermination statement, which de-
clared that the plaintiff was being dis-
missed because the safety inspector found
her work unsatisfactory.® The plaintiff was
replaced by ayounger male.®®
Themajority opinion painted an entirely
different picture. Viewing thefactsmorefa
vorably to the employer, the majority con-
cluded that the second and third repri-
mands, prompted by the safety inspector
and issued by the supervisor, were al jus-
tified.*° As the dissent noted, however, the
plaintiff offered evidence that the safety in-
spector intentionally set her up to appear
that she was lying about a missing wrench
to her supervisor, who based the second rep-
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rimand on hisbelief that the plaintiff infact
had lied to him about the matter.** The ma-
jority also found that the plaintiff disputed
only one of the discrepancy reports lead-
ing to the third reprimand, and that the su-
pervisor had investigated each of the re-
ports.*2 However, the mgjority dismissed the
plaintiff’s contention that the reports—
which weretrivial and which the safety in-
spector had the discretion to write or not to
write—were discriminatory because the
safety inspector was biased on account of
her sex and age when he wrote them.*® The
majority also dismissed the plaintiff’s con-
tention that she complained severd timesto
her supervisor that the safety inspector was
harassing her.#

Fourth Circuit Rejects

“Cat’s Paw” Theory

The majority described the McDonnell
Douglas and mixed motive frameworks as
“two avenues of proof” by which “aplain-
tiff may avert summary judgment and es-
tablish aclaim for intentiona . . . discrim-
ination.”4> After describing these two
avenues of proof and the Supreme Court’s
decision in Desert Palace, the majority
found the plaintiff failed to meet her bur-
den of proof under either.%6 Because the
safety inspector was not the “actual deci-
sion maker” or “principally responsible’
with respect to the plaintiff’sdismissal, and
because the plaintiff did not prove or even
allege that the supervisor or the supervi-
sor's manager harbored discriminatory
motive against her, the plaintiff could not
show that her age or sex was a cause for
her termination.*”

The magjority rejected the plaintiff’s ar-
gument that age or sex was a cause because
the safety inspector “substantially influ-
enced” the dismissal decision.*® Applying
agency rules and Burlington Industries v.
Ellerth,* the majority held that the safety
inspector was not an agent of the employer
for purposes of Title VII,%° and therefore
the safety inspector’s discriminatory mo-
tive could not be imputed to the supervisor,
the manager, or the employer. The court
distinguished Shager v. Upjohn Co.,%! a
case cited approvingly by the Supreme
Court in Ellerth, in which the Court of Ap-
pealsfor the Seventh Circuit developed the
“cat’'spaw” theory that discriminatory mo-
tive of a non-decision maker isimputed to

an employer when the actual decision maker
actsasa“cat's paw,” or rubber stamp, for a
discriminatory non-decision maker.52

The ultimate question, as the majority
recognized in Hill, is “whether the plain-
tiff was the victim of intentional discrimi-
nation.” % However, rather than focusing on
the ultimate question, the majority’s opin-
ion focused on whether the safety inspec-
tor was an actual decision maker for pur-
poses of Title VII and the ADEA. Desert
Palace and the mixed-motive framework do
not support such a narrow approach to re-
solving this ultimate question.

Problems with the Majority Opinion
The majority’s opinion is troublesome in
several respects:

 Inappropriate Application of the
Summary Judgment Standard

Concerns about the mgjority opinionin Hill
begin with its apparent failure to view the
factsin thelight most favorableto the non-
moving party. For example, because the
majority dismissed the plaintiff’s evidence
that she complained to her supervisor about
the safety inspector’s harassment, it found
that the supervisor had no reason to suspect
that the safety inspector’s reports of the
plaintiff's alleged inadequacies were bi-
ased. The majority opinion aso insulated
the bias of the safety inspector by dismiss-
ing the factual disputes surrounding the
plaintiff’s second and third reprimands.

Further, despite the plaintiff’s evidence
to the contrary, the mgjority determined
that the plaintiff failed to dispute the su-
pervisor’s report about the lost wrench.5
This finding allowed the majority to dis-
tinguish the plaintiff’s case from Shager;
finding that the plaintiff failed to dispute
the allegations of wrongdoing, the court
held that the “cat's paw” line of cases did
not apply.%® The majority also dismissed
the plaintiff’s dispute about the safety in-
spector’s role in the second reprimand,
stating that the facts as they appeared to
the supervisor were determinative.>®

While disputes about how facts are ac-
tually viewed on a motion for summary
judgment are not new, the disagreements
between the majority and dissent in Hill
were particularly stark. The mgjority ar-
guably stretched the facts to reach the de-
cision maker issue.

* Inappropriate Application of
Agency Principles

In Ellerth, a sexual harassment case, the
Supreme Court held that an employer isli-
able for the discriminatory acts of its
agents—those acting with authority and
who take adverse employment actions
against an employeeMi Relying on the Re-
statement of Torts, though, the Court found
that “amaster is not subject to liability for
the torts of his servants acting outside the
scope of their employment ..." Vi The ma-
jority in Hill interpreted Ellerth to hold that
an employer can only be held liable if the
person bearing the discriminatory animus
toward the employeeisamanagerial agent
of the employer “principally responsible’
for the employment decision./i

The magjority found its position consis-
tent with Shager because, according to the
majority, Shager’s holding that an em-
ployer could be liable for the discrimina-
tory employment actions taken by a non-
decision making supervisor was based on
agency principles.* That finding is mis-
placed. The court in Shager discussed
agency principles and stated that a super-
visor'sacts could be directly imputed to the
employer if the supervisor himself had
acted asan agent of the employer and fired
the employee™ However, since a com-
mittee fired the employee in Shager upon
a discriminating supervisor’'s recommen-
dation, the court had to look more closely
to determine whether the committee was
simply a“cat’'spaw” for thediscriminating
supervisor.*i While the supervisor did not
act as the agent, he was motivated by dis-
crimination and influenced the agent—the
committee—who made the decision. i

Asthedissent in Hill noted, Ellerth held
that principals are responsible for the acts
of their agents—those who make person-
nel decisions on behalf of the employer.Xv
The question in Hill, however, was not
whether the employer (L ockheed) was re-
sponsible for the decision maker’s (man-
ager’sand supervisor's) action, but whether,
“when abiased subordinate (safety inspec-
tor) who lacks decision making authority
substantially influences an employment de-
cision, may his bias be imputed to the for-
mal decisionmaker who acts for the em-
ployer?’6

The only way to answer this question,
the dissent noted, is by reference to tradi-
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tional causation principles—whether the
employment action was taken “ because of”
a discriminatory motive.% This brings us
back to Desert Palace.

e FailuretoAnalyzeHill asa
Classic Mixed-Motive Case

Although Hill presented the Fourth Circuit
with aclassic set of mixed-motive factsun-
der Desert Palace and Price Waterhouse,
the mgjority’s reliance on agency princi-
ples and on the facts favorable to the em-
ployer allowed it to skirt a mixed-motive
analysis. The plaintiff offered evidence
that her termination was likely the result
of intentional discrimination: the safety in-
spector’s blatantly discriminatory com-
ments toward her (including the statement
that shewas auselessold lady who needed
to be retired); the flurry of write-ups from
the new safety inspector after years of good
service; and the safety inspector’s lies
about her. More than sufficient evidence
existed that the plaintiff’stermination was
aresult of the safety inspector’s unlawful
bias. Accordingly, the plaintiff should have
survived summary judgment and obtained
amixed-motive instruction at trial.

“Cat's paw” cases such as Hill lend
themselves particularly well to a mixed-
motive analysis.5” When management
bases an employment decision, at least in
part, on information received from biased
subordinates, sorting out how much of the
information is tainted and to what extent
the management based its decision on the
tainted information will often be difficult.
Asthe origina panel noted in Hill, “[the
plaintiff] must also proffer evidence that
clearly shows a nexus between [the safety
inspector’s] discriminatory attitude and the
contested employment decision.”® Apply-
ing the traditional causation principles of
Desert Palace and the mixed-motive
framework will assist fact findersin deter-
mining whether the decision was made
“because of " the discriminatory motive.

Did Desert Palace Change the

Rules of Causation?

Despite its simplicity, Desert Palace has
generated heated disputes over the rules of
causation in discrimination cases.®® More
specifically, commentators and judges have
asked: What is the role of the McDonnell
Douglas burden shifting analysis in the

wake of the 1991 Civil Rights Act and
Desert Palace? Since Desert Palace in-
volved an employer’s appeal of averdict
for the plaintiff, how will the case affect
summary judgment, and therefore cases
like Hill?

The lower court decision in Desert
Palace offers one simple answer: “[T]he
McDonnell Douglas burden-shifting analy-
sis. .. primarily appliesto summary judg-
ment proceedings, and the terms single-mo-
tive and mixed-motive . . . primarily refer
to the theory or theories by which the de-
fendant opposesthe plaintiff'sclaim of dis-
crimination.” © At summary judgment, a
plaintiff may proceed indirectly under
McDonnell Douglas or by directly per-
suading the court that adiscriminatory rea
sonmorelikely motivated the employment
decision.”

Attrial, the Ninth Circuit stated that the
plaintiff must prove that the employment
action was taken because of the protected
characteristic.” The proof may be circum-
stantial, but the jury need not be instructed
regarding the shifting burdens of McDon-
nell Douglas. With respect to theemployer’s
defenses, the instructions depend on how
many motives “the evidence reasonably
supports” 73 If the only reasonable conclu-
sion is either one cause or no cause for the
employment decision, thenthejury isasked
only one question on liability: Was the
plaintiff subjected to an adverse employ-
ment action because of her protected char-
acteristic?’ If the protected characteristic
was a substantial motivating factor in the
employment decision, then the plaintiff is
entitled to prevail. If more than one possi-
ble cause exists, the jury should be in-
structed to determine whether the discrim-
inatory reason was a motivating factor.”™ If
theanswer isyes, then the employer hasvi-
olated Title VII.76 If the jury then deter-
mines that the employer would have
reached the same decision absent the dis-
criminatory motive, then the employer’sli-
ability islimited under § 2000e-5(g)(2)(B).”"

While the Ninth Circuit’s explanation
seems simple enough, questions remain.
For example, how will evidence of pretext
be used in acaseinvolving mixed motives?
In Reeves, the Supreme Court held that a
plaintiff may point to an employer’s in-
credible explanation for the employment
action as evidence of discrimination.” Un-

der Reeves, strong proof of pretext may
justify a mixed motive instruction since
only circumstantial evidence is required
under Desert Palace. Another question is:
How will the relaxed standards in mixed
motive cases affect fact scenarios like the
onein Hill?

Practice Pointers after Desert Palace
and Hill

* Focuson the Ultimate Question

The Supreme Court and the mgjority in Hill
have emphasized that the ultimate question
in any employment action is whether the
adverse employment action wastaken “be-
cause of ” the protected characteristic. As
Desert Palace clarified, a plaintiff may
show that the action wastaken “ because of”
the protected characteristic if the protected
characteristic wasamotivating factor inthe
decision. Focus on the nexus between the
characteristic and the employment actionis
therefore critical. Although the Hill ma-
jority disagreed, proof that a decision was
substantially influenced by someonewith a
discriminatory motive should be sufficient
to show that the discriminatory motive was
a“motivating factor” in the decision.

e Know the Decision M aker

Because of Hill's “actual decision maker”
requirement, developing strong evidence
asto who made the decision to take the ad-
verse employment action and what moti-
vated that person is critical in the Fourth
Circuit. For example, what factors did the
decision maker consider? How did the de-
cision maker learn thosefactors? Did he do
any independent investigation? If the de-
cision was based on reports from other sub-
ordinates, did the decision maker have the
right to override those reports? This was
unclear in Hill. If the decision was based
upon information obtained from a subor-
dinate, how many others were disciplined
or terminated based on that subordinates
recommendation? If theinformation came
from abiased subordinate, wasthe decision
maker aware of that subordinate's bias?
What were the outer limits of the subor-
dinat€s authority and was he or she actu-
aly adecision maker?

« Distinguish Hill

Distinguishing Hill factually should not be
difficult. Hill turned on alegations of lying
and misconduct by the plaintiff, and more-
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over, according to the majority, the plain-
tiff did not dispute the fairness of the su-
pervisor and manager at the time. The
record is aso unclear as to whether the
plaintiff reported the exact discriminatory
remarks of the safety inspector to the su-
pervisor and whether the claim was liti-
gated as a harassment and/or retaliation
claim. Developing thefactsthat distinguish
Hill is important to surviving summary
judgment.

« Usethe Negligent Employer
Exception

The magjority in Hill purportedly relied on
agency principles, Ellerth, and the Re-
statement of Tortsto determine whether a
subordinates discriminatory motive can be
imputed to the final decision makers. In
dealing with agency principles, one ex-
ception to the Restatement rule may be of
assistance: an employer isstill ligbleif “the
master was negligent or reckless”” In other
words, the plaintiff in Hill might have ar-
gued that the supervisor was negligent or
reckless in reprimanding and terminating
her based on the safety inspector’s reports
and thereby established liability, even
without convincing the court that the safety
inspector was the actual decision maker.

* BeAware of thelssue
Attorneysfor plaintiffs need to be aware of
Hill’s decision maker issue and act accord-
ingly. For example, the majority empha-
sized repeatedly that the plaintiff in Hill be-
lieved her supervisor to be innocent of any
discrimination. Attorneys need to explore
with clients and potential clients whether
their supervisors were guilty of discrimi-
nation becausethey relied on the story told
by the biased subordinate. And, of course,
they need to explore the extent of the sub-
ordinates authority, as discussed above.
The majority also emphasized repeat-
edly that the plaintiff did not dispute the
accuracy of the reprimands. Reading be-
tween the lines, the plaintiff appeared to
have disputed some of the reprimands,
agreed they were accurate from her super-
visor’s point of view, and did not point out
promptly that her supervisor was misled by
his subordinate. Such information, of
course, must be developed in discovery and
presented in response to the defendant’s
summary judgment motion.

I n Desert Palace, the Supreme Court set
out rules for the adjudication of em-
ployment discrimination cases that help
level the playing field for employees.
Lawyers for employees should emphasize
Desert Palace and cases such as Reevesto
defeat the inevitable summary judgment
motionsfiled by employers. Although Hill
appearsto dilute, to some extent, the 1991
Civil Rights Act and the Supreme Court's
decision in Desert Palace, it can be distin-
guished and overcome. With good discov-
ery, creative lawyering, and reliance on the
precedents of the Supreme Court, advo-
cates for employees should be able to
achieve successful outcomes for their
clients. =
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