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|ntroducing Exhibitsat Trial: A Review

of the Basics

hereisonly onestrategy that guar-
I antees successful introduction of
exhibits at trial: plan ahead and be
prepared. A lawyer may havein her hands
abeautiful and expensively prepared acci-
dent reconstruction video that will convince
the jury that the accident was the defen-
dant’s fault; she may have the “smoking
gun” loveletter fromthe sexually-harassing
boss; but none of these persuasive pieces
of evidence will help the lawyer’s case if
she cannot (1) get them before the jury,
and (2) present them in away that allows
thejury to recognizetheir value.

Exhibits are wonderful. They break up
the monotony of testimony and they allow
thejurorsto visualize the casein away that
verbal testimony doesnot. They help trans-
port jurors to the scene of the crime or the
accident, where they can see the evidence
for themselves, instead of having to take a
witness word for it. All of ushave, at some
time or another, read abook and later seen
the movie. Often we are surprised at how
differently the producershave portrayed the
characters and the scenes than the images
wehad in our minds. Exhibitshelp jurorsto
see the scene, the characters, the injuries,
and the mangled car as they really were.
Documentary exhibits help them visualize
and therefore remember often-complex
contractual or medical terms.

There are often different waysin which
to introduce a particular document into ev-
idence. The best way to do so depends on
thecircumstancesof the caseand the court-
room. Because of this, it isimportant to be
flexible, and the only way to beflexibleisto
know your case and to be prepared.

Make a List and Check it Twice

First, beforetrial, list each document, photo-
graph, deposition, diagram of the product,
or anything else that you want the jury to
see. Then, decidethrough which witnesses

testimonies that exhibit can be introduced
into evidence. Theremay bemorethan one
witness who can do the job. If so, choose
the best one and have the other ones as
back up. There is always the possibility
that, despiteyour best effort at preparation,
the witness will not say what he needs to
say to get the exhibit introduced. It is al-
ways best to have dternatives available.

Why Is the Exhibit Being Used?

Next, determine the purpose for which the
exhibit will be used. If the exhibit itself
contains information that proves a fact at
issueinthe case and will beintroduced for
substantive purposes, thenthelawyer needs
to think about evidentiary matters such as
relevance, authenticity, and hearsay. For
example, alawyer who wantsto introduce
medical records or business accounting
records should beintimately familiar with
evidentiary rule 803(6), which providesfor
the introduction of records of regularly
conducted activity.1 Havethe precise ques-
tionsyou will useto lay the foundation for
thisexception written out, with afew alter-
natives, in the event of an objection. (See
Figurel)

Figurel
Example—How to admit abusiness
billing record under Rule 803(6):

* Thewitness must be therecord custo-
dian or other qualified witness, and
must have identified the document.

Questions

1 Wastherecord of the bill made at the
time the item was shipped?

2. Wasthe record made or transmitted
by someone who knew the item was
shipped?

3. Isittheregular practice of your busi-
ness to keep thistype of record?
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A common problem during trial occurs
when aquestion that the lawyer believesis
basic and unassail able draws an objection,
and the objection is sustained. Often, the
lawyer isstuck likeadeer inthe headlights
—s0 shocked that the judge has sustained
an objection to her unobjectionable ques-
tion that she is simply unable to think of
any way to rephraseit on short notice. Hav-
ing a backup question or two helps restart
the mental juices flowing and prevents a
major crash.

A subcategory of substantive evidence
isreal evidence—the defective product or
theaccident victim'storn and bloody cloth-
ing—which is always relevant, because it
is part of the case. The witness must say,
however, that the item isthe same onein-
volved in the incident and that it isin the
same condition, or that any changes are
not significant to the case. Any uncertainty
usually goes to the probative value of the
exhibit, as opposed to itsadmissibility.2

If the exhibit is a photograph, diagram,
or other exhibit that is necessary only to
help thewitness explain histestimony, the
lawyer will only introduceit for illustrative
purposes, and the introduction is fairly
simple. lllustrative exhibitsare used to ex-
plain substantive evidencethat hasalready
been introduced, so any questions about
relevance and other evidentiary matters
will already have been addressed. All the
witness hasto say isthat the photograph or
diagram looks like the car right after the
accident or the storewheretherobbery oc-
curred, and the document can come into
evidence.

Beawarethat although thelaw does not
require it, some judges still look for the
magic words: “ The (exhibit) is afair and
accurate representation of the object or
scene asit existed on (relevant date)” and
“The (exhibit) will assist the withess with
his testimony.” If possible, avoid this lan-
guage, because it bores the jury. Do make
sure, however, that the witnessrelates the
appearance of the exhibit to the appropri-
atetimeperiod (e.g., immediately after the
accident occurred) or theillustration may
not berelevant.

Anticipate Objections

Being prepared to introduce an exhibit
means anticipating the objections oppos-
ing counsel will make and knowing how to

address them. If you know that opposing
counsel will object to an exhibit, preparea
motion in limine to address the objection
so that the jury does not have to waste its
timeinthejury roominthe middle of trial
while the attorneys duke it out on an evi-
dentiary issue.

Inarecent case my firmtried, there had
been a prior decision from an administra-
tive hearing involving some of the same
factual issuesat trial. We prepared amotion
in limine arguing why, according to Rule
803(8) of the Federal Rules of Evidence,
the jury should be able to hear the factual
findings of the administrative law judge.
Filing themotion allowed usto avoid wast-
ing the jury’stime, ensure the judge had a
quick and complete reference to the law,
and preserve our arguments for appeal (we
lost the motion but won thetrial).

If you are not sure whether opposing
counsel will object, have an outline of the
law and your arguments handy just in case.
If the issue is complex and important
enough, prepare a memorandum of law to
hand up if the objection is raised (make
sure to have a copy for opposing counsel,
aswell). (seeFigure2.)

Along those lines, dealing with matters
beforehand can eliminate much of the te-
dium of introducing exhibits. Thisadviceis

Figure2

Regardless of the type, when it istime to
introduce an exhibit at trial, follow these
steps:3

e Mark the exhibit.
e Ask to approach the witness.

« Show the exhibit to opposing counsel
(most common omission in this
sequence).

¢ Show the exhibit to the judge or ask
her if she wishes to see the exhibit.

¢ Show the exhibit to the witness
and lay the foundation (insert the
questions you prepared when you
determined how the exhibit would
come into evidence).

« Offer the exhibit into evidence (this
is the point at which you will have
to address the objections you
anticipated).4

Ask the judge for permission to
publish the exhibit to the jury.

unnecessary for federal court, as exchang-
ing exhibits and listing objections before
trial is mandatory.5 In state court, parties
may not be willing to state objections be-
foretrial, giving opposing counsel the op-
portunity to research. Often, however, the
parties can stipulate to the admissibility of
exhibitsprior totrial.

Keep in mind that usually there are dif-
ferent ways to introduce the same piece of
evidence. For example, two lawyersin our
firm were trying a sexual harassment case
in which the date on which a battery oc-
curred was at issue. None of the witnesses
could recall the date, but the lawyers had
a handwritten statement, signed by their
client, that contained the date. They tried
using the document to refresh their client's
recollection, but to no avail. Fortunately,
the lawyersrecalled that opposing counsel
had referred to the statement during their
opening, claiming that the union to which
the client belonged had crafted the state-
ment in order to make the company look
bad. Theplaintiff'slawyerssuccessfully ar-
gued that the statement could comeinto ev-
idence so thejury could determinewhether
the statement had been crafted or whether it
reflected what actually occurred.

What Do You Want the Jury to See?

Once you are sure your exhibit will come
into evidence, think about how you want the
jury to seeit. If theexhibitisadocument, do
you want each juror to have a copy with
which to follow along while the witness is
testifying? Probably. Wake County’s Chief
Superior Court Judge, Don Stephens, says
one of the most common mistakes lawyers
make when introducing documentsis only
having one copy. Thisis particularly egre-
gious in cases such as contract disputes
wherethelawyer and the witness are look-
ing at the contract while the witnessistes-
tifying about it, and the jury is|eft to their
own devices to try to follow along. If you
have a number of documents to introduce,
the best way to do so may beto provide each
juror with abinder, empty except for num-
bered dividers, and hand the jurors the ex-
hibits (or have the bailiff hand them, if re-
quired) asthey areintroduced, so they can
follow along with the witness. When intro-
ducing photographs, charts, diagrams or
other similar exhibits, an enlargement is
best so all of thejurors can view the exhibit
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at the sametime, instead of passing it down
theline.

Think Ahead

Finally, give some thought to possible
repercussions and how best to prevent
them. For example, it isfairly common for
criminal defense attorneysto offer no evi-
dence if the state has not proven its case
beyond areasonable doubt. One advantage
to not offering evidence isthat the defense
gets to argue last. However, less experi-
enced defense attorneys often make the
mistake of introducing an exhibit during
thestatescasein chief, usually without any
objection from the state, thereby foregoing
their opportunity to arguelast.6 Sometimes
this cannot be prevented. However, the at-
torney should ask whether it is more ad-
vantageousfor thejury to seetheexhibit or
hear the defensearguelast. Can the exhibit
be shown to the witness and identified, but
not formally introduced into evidence?
These are questions the attorney should
answer prior to trial.

Another mistake attorneys often make
isleaving an exhibit in front of the jury so
that the other side can use it. Sometimes
this happens with diagrams or charts that
the opposing counsel finds helpful in argu-
ing her case. Once in a cocaine drug traf-
ficking trial, avery bright defense attorney
brought an empty can of Coke before the
jury and explained how the State€s case was
like the can —thin on the outside and hol-
low ontheinside. Unfortunately, heleft the
can near the jury box. At the beginning of
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his argument, the prosecutor picked up the
can and readily agreed that the case did
havealotin common withthe can—and he
placed hisfinger over theword*“ cola,” |eav-
ing theword, “coca.” It was more of aprop
than an exhibit, but it illustrates the point.

he number of possible scenarios and

types of exhibits that can be intro-
duced isinfinite. It helpsto have an imagi-
nation, both when deciding what types of
exhibitsto introduce and how to get them
into evidence. The right amount of fore-
sight and preparation will make alawyer’'s
presentation appear effortless and make
using your exhibits a pleasure. Failure to
prepar e and anticipate problems can make
them anightmare. The choiceiseasy. =

1 Hospital medical records can be subpoenaed to
the court file according to the procedure set forth in
N.C. R. Civ. Pro. 45(c).

2 See Statev. Joyner, 301 N.C. 18, 25 (1980)(wit-
ness uncertain identification of a screwdriver went

to the weight of the exhibit). My research showed

that this problem does not seem to arise as often in
civil cases, perhaps because these issues are more

frequently addressed prior to trial.

3 There are numerous treatises and trial manuals
setting forth these steps. | took them, and much
other information, from CAROL ANDERSON, NORTH
CAROLINA TRIAL PRACTICE, § 10-6 (1996). Itis
always helpful to have one of these books handy
throughout your trial. This oneis the personal
favorite of most of the lawyersin my firm.

4 This can be done at alater time. However, if
you decide to delay introduction of the exhibit,
make a note to yourself so you do not forget to
introduce it later.

5 Fed. R. Civ. Pro. 26(a)(3); U.S. District Court,
Eastern District of North Carolina, Local Rule
24.03(c); U.S. District Court, Middle District of
North Carolina, LR 40.1(c). The Federal Court for
the Western District of North Carolina has nothing
similar, but Fed. R. Civ. Pro. 26(a)(3) would apply.

6 See State v. Macon, 346 N.C. 109 (1997). In
Macon, the court held that, because the defense
counsel had the state's witness read another police
officer’s notes on cross-examination, the defendant
had offered evidence, even though he did not for-
mally introduce the exhibit. On the other hand, in
Satev. Hall, 57 N.C. App. 561 (1982), the defen-
dant did not offer evidence simply by marking a
sweatshirt as an exhibit and questioning the states
witness on cross-examination about whether he
recognized it.
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